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STATEMENT OF JURISDICTION
This Court's jurisdiction arises under Utah Code Ann. § 78A-4-103(2)(j) (2008).
ISSUES PRESENTED
Pursuant to Rule 24(i) of the Utah Rules of Appellate Procedure, GZD hereby
adopts and incorporates the Statement of Issue Presented for Appeal and Corresponding
Standard of Review from pages v-vi from the Brief of Appellee Wells Fargo Bank.
STANDARD OF REVIEW
A district court's ruling on summary judgment is reviewed for correctness, giving
no deference to the trial court. McEwan v. Mountain Land Support Corp., 2005 UT App
240,1j 10, 116P.3d955.
CONSTITUTIONAL AND STATUTORY AUTHORITY
There are no determinative Constitutional and statutory legal provisions because
this lawsuit is governed by the contracts between the parties and by the common law.
STATEMENT OF THE CASE
A,

Nature of the Case,
Pursuant to Rule 24(i) of the Utah Rules of Appellate Procedure, GZD hereby

adopts and incorporates the Nature of the Case portion of Wells Fargo's Statement of the
Case set forth in the Brief of Appellee Wells Fargo Bank. GZD adds only that the Icon
Parties executed a Covenant Not to Sue by which they agreed that they would not seek to
collect or enforce any judgment against GZD.
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B.

Course of Proceedings and Decision Below,
On April 13, 2004, Plaintiffs Free Motion Fitness, Inc. and Icon Health & Fitness

(collectively, "Plaintiffs" or the "Icon Parties") brought this lawsuit against Wells Fargo
Bank West, N.A. ("Wells Fargo") and Ground Zero Design, LLC ("GZD"). (R. 1-9.)
Both Wells Fargo and GZD answered the Complaint and asserted Counterclaims and
Cross-claims. (R. 76-89, 90-98, 122-32,324-35,348-54.) Each of the parties filed
motions for summary judgment. (R. 738-39, 932-34, 1326-29, 1344-47, 1570-71,
1768-70, 1791-92A.) On June 2, 2006, the trial court held a hearing on the pending
motions for summary judgment. (R. 2084-85.) At the conclusion of the hearing, the
court granted Wells Fargo's Motion for Summary Judgment against the Icon Parties and
granted GZD's Motion to Dismiss (for Summary Judgment) Wells Fargo's claim for
equitable indemnification. (R. 2084-85, 2090-92, 2096-2102.)
The district court entered an Order dated October 31, 2006 granting Wells Fargo's
Motion for Summary Judgment, dismissing with prejudice all of the Icon Parties' claims
against Wells Fargo. (R. 2090-92.) The court also entered an Order dated October 18,
2007, granting GZD's Motion for Summary Judgment, in part, dismissing with prejudice
all of the Icon Parties' claims against GZD and Wells Fargo's second and third causes of
action against GZD. (R. 2096-2102.)
On December 3, 2007, pursuant to stipulation of the parties, the court entered an
Order dismissing without prejudice Wells Fargo's remaining claims against GZD. (R.
2106-08.) On December 11, 2007, pursuant to stipulation of the parties, the court entered
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an Order dismissing without prejudice GZD's remaining claims against Icon and Wells
Fargo. (R. 2113-17.) On January 2, 2008, the Icon Parties filed a Notice of Appeal. (R.
2118-20.)
C.

Statement of Facts.
In Support of its Motions for Summary Judgment on Liability and Damages, GZD

submitted the following undisputed material facts, which are germane to this appeal, with
citations to the record, as required by Rules 7(c) and 56(c) of the Utah Rules of Civil
Procedure:
1.

On or about December 19, 2000, GZD entered into an Asset Purchase

Agreement (the "APA") with Plaintiffs by which Plaintiff Free Motion Fitness, Inc. (then
known as Ground Zero Design Corporation) ("Free Motion") agreed to purchase GZD's
assets and business. (APAfflf2.1-2.7) A copy of the APA is attached to GZD's
Memorandum in Support of its Motion for Summary Judgment as to Liability (hereinafter
"Summary Judgment Memorandum Regarding Liability") as Exhibit A. [On appeal, a
copy of the APA is attached to the Brief of Appellants as Exhibit 1.] Icon Health and
Fitness ("Icon") is listed in the APA as Free Motion's parent. {See APA, Ex. A.) (R.
950-55, 1350, 1367, 1378-83; Br. of Appellants, Ex. 1.)
2.

In the APA, GZD agreed to indemnify Free Motion for certain enumerated

claims up to $2.4 million for one year following the closing of the transaction and up to
$2 million for claims made through August 31, 2004. (APA, Ex. A, \ 10.2; Compl. \ 8).
(R. 2, 980-81, 1350, 1408-09.)
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3.

Specifically, GZD agreed to indemnify Free Motion for any losses incurred

that were in connection with or related to "[a]ny breach of the representations and
warranties made in Article 3 of the" APA. (APA, Ex. A, f 10.2(a)(i).) In Article 3 of the
APA, GZD warranted that "no Intellectual Property . . . infringes upon any rights owned
or held by any other Person." (APA, Ex. l , f 3.10(c)(ii).) (R. 959, 980-81, 1350,
1387-88, 1408-09.)
4.

Further, in Article 10.2, GZD agreed to indemnify Free Motion for "any

Liability of the Seller not assumed by Buyer." (APA, Ex. A, f 10.2(c)(v).) (R. 980-81,
1351, 1409.)
5.

In connection with that purchase, Free Motion, GZD, and Wells Fargo

entered into an Indemnity Escrow Agreement (the "IEA") whereby Wells Fargo, as
escrow agent, would hold $400,000 of the purchase price to pay any valid
indemnification claims that may arise under the APA. (IEA, Ex. B, ^f 4.) [On appeal, a
copy of the IEA is attached to the Brief of Appellants as Exhibit 2.] (R. 1007, 1351,
1418; Br. of Appellants, Ex. 2.)
6.

According to its terms, the IEA terminates either "(a) on the date on which

there are no funds remaining in the Escrow Fund or (b) by mutual consent signed by all
parties." (IEA, Ex. B, If 8.) (R. 1010, 1332, 1421.)
7.

According to the IEA, Wells Fargo was to release to GZD on "the first

business day following the first anniversary of the Closing Date (December 20, 2 0 0 1 ) . . .
all remaining amounts in the Escrow Fund less the aggregate of all amounts claimed in
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all Buyer's Certificates delivered to [Wells Fargo] prior to such date (to the extent such
claims have not been resolved on or prior to such date). (IEA? Ex. B5 ^f 5(c)).) (R. 1009,
1333, 1420.)
8.

The IE A further provides:

(d) Notwithstanding any other provision of this Agreement to the contrary,
if at any time prior to the termination of the Escrow Fund [Wells Fargo]
receives a final nonappealable judgment of a court of competent
jurisdiction,. . . [Wells Fargo] shall comply with such judgment, award or
instruction and pay from the Escrow Fund, as instructed, to Buyer or to
Seller, the amount of cash so instructed.
(e) Once all claims in all Buyer's Certificates have been resolved (either by
agreement of Buyer and Seller or by a final nonappealable court judgment)
and all applicable payments paid to Buyer, [Wells Fargo] shall transfer to
[GZD] from the Escrow Fund, by wire transfer in immediately available
funds, all remaining amounts in the Escrow Fund.
(IEA, Ex. B, U 5(d) & (e).) (R. 1009, 1333, 1420.)
9.

On March 16, 2001, Hoist Fitness Systems, Inc. ("Hoist") and Randall T.

Webber ("Webber") sent a letter to Roy Simonson, Free Motion, and Icon asserting that
the Free Motion Cable Cross Device, which was one of the assets purchased under the
APA, infringed on Webber's '"321 patent." True and correct copies of these letters and
the deposition testimony authenticating them are attached hereto as Exhibit C. The letters
did not threaten that Hoist and Webber would commence a patent infringement lawsuit.
(Id.) (R. 1351,1431-38.)
10.

Without waiting to determine whether Hoist or Webber would bring a

patent infringement lawsuit against it, Free Motion, then known as Ground Zero Design
Corporation, voluntarily brought suit against Hoist and Webber in the United States
5

District Court for the District of Utah ("Hoist Litigation") on August 3, 2001. The Hoist
Litigation Complaint and the deposition testimony authenticating it are attached to the
Summary Judgment Memorandum Regarding Liability as Exhibit D. (R. 1333-34,
1439-53.)
11.

By the litigation, Free Motion sought an order declaring that its Free

Motion® line of strength training equipment, including the Cable Cross and Lift
Machines, do not infringe on either Hoist's or Webber's '321 patent. {Id. <|fl[ 14-18.) In
response, Hoist and Webber filed a counterclaim for patent infringement. A true and
correct copy of the counterclaim and the deposition testimony authenticating it are
attached to the Summary Judgment Memorandum Regarding Liability as Exhibit E. (R.
1334, 1443-44, 1454-71.)
12.

On or about August 14, 2001, Free Motion faxed a Buyer's Certificate to

Wells Fargo ("August 2001 Buyer's Certificate"), asserting a claim to the entire $400,000
for indemnification of alleged losses associated with the Hoist litigation. (Dep. Ex. 3,
Officer's Certificate, dated Aug. 15, 2001, attached as Exhibit F.) A true and correct
copy of this Buyer's Certificate and the deposition testimony authenticating it are
attached hereto as Exhibit F. In that certificate, Plaintiffs acknowledged filing a
voluntary, preemptory declaratory judgment action and stated: "In the event that the
Hoist claims of infringement is successfully prosecuted, such will render" the
representation in Article 3.10 of the APA that the assets sold under the APA do not
infringe others intellectual property rights to be inaccurate, triggering the indemnification
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obligation. (Id)

(R. 1161-1163, 1352, 1472-82; Br. of Appellants, Ex. 3.) [A copy of

the August 2001 Buyer's Certificate is attached to the Brief of Appellant as Exhibit 3 at
R. 1161-63.]
13.

On August 15, 2001, the Plaintiffs sent a letter to GZD stating that if "the

Hoist claim for infringement is successfully prosecuted, such will render the . . .
representation [in 13.10(c)(ii) of the APA] to be inaccurate and will subject Seller to the
indemnification obligation . . .." (Dep. Ex. 5, attached hereto as Exhibit G.) A true and
correct copy of this letter and the deposition testimony authenticating it is attached hereto
as Exhibit G. (R. 1165-66, 1352-53, 1483-92; Br. of Appellants, Ex. 3.) [A copy of the
August 15, 2001 letter is attached to the Brief of Appellant as Exhibit 3 at R. 1165-66.]
14.

Although Plaintiffs had made a claim on the escrow funds by delivering the

Buyer's Certificate to Wells Fargo, Wells Fargo did not advise GZD of the delivery of
the Buyer's Certificate as required by the IE A, and Wells Fargo released the funds to
GZD on or about December 21, 2001. (Rule 30(b)(6) Dep. of Icon Health & Fitness, Inc.
& Dep. of Brad H. Bearnson, ("Icon Dep.") dated June 21, 2005, attached hereto as
Exhibit H, at 29-30; Deposition of David Rhinehart, dated May 17, 2005, attached hereto
as Exhibit I, at 59-60.) (R. 1353, 1493-99.)
15.

On January 23, 2003, and February 10, 2003, the United States District

Court for the District of Utah entered orders granting Free Motion summary judgment. A
true and correct copy of the January 23, 2003, Order and the deposition testimony
authenticating it are attached as Exhibit J. A true and correct copy of the January 23,
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2003, Order and the deposition testimony authenticating it are attached as Exhibit K. The
Court determined that Free Motion's devices did not infringe on the '321 patent. (Exhibit
J; Exhibit K.) (R. 1353, 1500-14.)
16.

That court entered a final order ending the Hoist Litigation on April 11,

2003. (Mem. Opp'n to Wells Fargo's Mot. Summ. J. & Supp. Icon Parties' Cross-Mot.
Summ. J., dated October 14, 2005, % 41.) The right to appeal the final order expired
thirty (30) days later on May 11, 2003. FED. R. APP. P. 4. (R. 1335.)
17.

On or about May 5, 2003, Michael A. Grassmueck, as the receiver for

Znetix, Inc., brought suit against GZD and Free Motion in Washington federal district
court, seeking to recover funds allegedly advanced to GZD before the APA was executed
("Znetix litigation"). (See Compl. Tf 17.) A true and correct copy of the Znetix litigation
Complaint and the deposition testimony authenticating it are attached to the Summary
Judgment Memorandum Regarding Liability as Exhibit M. (R. 4, 1335, 1529-37.)
18.

On or about July 16, 2003, the Plaintiffs delivered a second Buyer's

Certificate to Wells Fargo (the "July 2003 Buyer's Certificate"). A true and correct copy
of the July 2003 Buyer's Certificate and the deposition testimony authenticating it are
attached hereto as Exhibit N. (R. 1354, 1538-43.)
19.

Ultimately, the Znetix litigation settled. A true and correct copy of the

Settlement Agreement and the deposition testimony authenticating it are attached hereto
as Exhibit O. The Settlement Agreement states: "The settlement and this Settlement
Agreement are not intended to be, nor shall they be deemed to be or construed in any way
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as admission of liability or fault or admissions of the truth or validity of any allegations in
the Lawsuit. . . ." (Exhibit O, f C.) (R. 1354, 1544-56.)
20.

In March 2004, Plaintiffs brought suit against GZD seeking indemnification

under the APA and the IEA for the attorney fees from the two above-referenced lawsuits
and a $100,000 settlement payment. (Compl.ffif7-28, 38-42.) (R. 2-6, 8, 1354.)
21.

Plaintiffs also brought suit against Wells Fargo for breach of the IEA and

breach of fiduciary duty. (Compl.ffif29-37.) (R. 6-8, 1354.)
22.

On December 3, 2004, Plaintiffs Icon and Free Motion executed a

Covenant Not To Sue with Simonson Enterprises, LLC, fka Leeson-Simonson, LLC, fka
Ground Zero Design, LLC (or GZD), Roy Simonson, Cynthia Simonson, and The
Simonson Family Limited Partnership, RLLP. A true and correct copy of the Covenant
Not to Sue and the deposition testimony authenticating it are attached hereto as Exhibit P.
(R. 1355, 1558-69.) [A copy of the Covenant Not to Sue is attached hereto as Exhibit A.]
23.

The Covenant Not to Sue provides:

The Parties agree that [Plaintiffs'] claims against Simonson Enterprises[,
including GZD,] in the Utah Lawsuit1 shall be limited to recovery from
Wells Fargo Bank of the funds that were held in escrow by Wells Fargo
pursuant to the Escrow Agreement, related damages, and costs of litigation,
including reasonable attorneys' fees.
(Ex. P, If 2 (emphasis added).) (R. 1355-56, 1559, Ex. A hereto as % 2.)
24.

The Covenant Not to Sue further provides:

1

"Utah Lawsuit" is defined as the instant litigation in the Covenant Not to Sue. (Ex. [P],
Recital G.) (R. 1355,1559.)
9

If ICON obtains a judgment against Simonson Enterprises in connection
with ICON'S claims in the Utah Lawsuit, ICON covenants not to collect, or
otherwise seek to execute, on any such judgment. ICON further covenants
that if it obtains a judgment against Simonson Enterprises^ successor of
GZD,] in the Utah Lawsuit, it will file a satisfaction of such judgment with
the court at a time when it is reasonably determined by ICON, in its sole
discretion, that filing such satisfaction will not compromise ICON'S claims
against Wells Fargo.
(Ex. P, 17.) (R. 1356, 1561, Ex. A hereto as ^ 7.)
SUMMARY OF THE ARGUMENT
The trial court correctly granted Wells Fargo's Motion for Summary Judgment
and correctly partially granted GZD's Motion for Summary Judgment. First, GZD is not
liable to the Icon Parties directly because the Icon Parties signed a Covenant Not to Sue
by which they agreed that they would not seek to collect or enforce any judgment against
GZD. The Covenant Not to Sue forecloses any liability against GZD under the
circumstances of this case. Based on the Covenant Not to Sue, the Icon Parties declared
that "[t]he Icon Parties have no objection to the dismissal of the[ir] claims against GZD,
as long as any order of dismissal specifies that the Icon Parties are not prejudiced in any
fashion in recovering from Wells Fargo." (R. 1763-64.) Thus, the Covenant Not to Sue
requires that the dismissal of the Icon Parties' claims against GZD should be affirmed.

2

The term "ICON" as used in the Covenant Not to Sue is defined as Plaintiffs ICON
Health & Fitness, Inc. and Free Motion Fitness, Inc. (Ex. [P], at 1.) (R. 1356, 1558.)
3

The term "Simonson Enterprises" as used in Covenant Not to Sue was refined to
include Ground Zero Design, LLC or GZD. (Ex. [P], at 1.) (R. 1356, 1558.)
10

Second, the Icon Parties are not entitled to indemnification under either the IEA or
the APA because GZD has not breached any of the APA's warranties. The only warranty
that the Icon Parties alleged that GZD could have breached was the warranty that the
assets sold to the Icon Parties did not infringe on the intellectual property of any third
parties set forth in Section 3.10(c) of the APA. They asserted that GZD breached the
warranty because a company called Hoist Fitness claimed that the assets infringed on
Hoist's patent. However, a federal district court ruled that the assets sold to the Icon
Parties did not infringe the patent as alleged. Instead, the Icon Parties ask the Court to
ignore the express terms of the APA and to adopt broad warranty of title requirements to
support their indemnification claim. The warranty provisions of the APA should not be
expanded beyond the explicit terms to which the parties agreed.
Finally, the Icon Parties' claim that they should be reimbursed for their attorney
fees, costs, and a settlement payment in the Znetix Lawsuit also fails. The Icon Parties
failed to timely assert a claim to the escrow fund in connection with this lawsuit as the
escrow had been terminated according to the terms of the IEA approximately a year and a
half prior when the escrow fund was disbursed to GZD. Based on the foregoing, the trial
court's decision on the summary judgment motions should be affirmed.
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ARGUMENT
I.

THE ICON PARTIES AGREED TO A COVENANT NOT TO SUE BY
WHICH THEY GAVE UP ANY RIGHT TO RECOVER DIRECTLY
FROM GZD IF THERE WERE LIABILITY.
More than three (3) years ago, the Icon Parties voluntarily gave up any right to

recovery directly against GZD for the claims asserted in this case when they executed the
Covenant Not to Sue. The Covenant Not to Sue provides:
The Parties agree that [Plaintiffs'] claims against Simonson Enterprises^
including GZD,] in the Utah Lawsuit shall be limited to recovery from
Wells Fargo Bank of the funds that were held in escrow by Wells Fargo
pursuant to the Escrow Agreement, related damages, and costs of litigation,
including reasonable attorneys' fees.
(R. 1559,12.) It also provides:
If [Plaintiffs] obtain[] a judgment against [GZD] in connection with
[Plaintiffs'] claims in the Utah Lawsuit, [Plaintiffs] covenant[] not to
collect, or otherwise seek to execute, on any such judgment.
(R. 1561,17.) Although the parties to the Covenant Not to Sue did not release the Icon
Parties' claim against GZD per se, the Icon Parties have abandoned any right to
indemnification or other remedy from GZD directly. Having settled their claim against
GZD in this fashion, there is no longer any reason that GZD should have to defend
against the Icon Parties' claim. In their Memorandum in Opposition to GZD's Motion
for Summary Judgment on Liability, the Icon Parties declared that "[t]he Icon Parties
have no objection to the dismissal of the[ir] claims against GZD, as long as any order of
dismissal specifies that the Icon Parties are not prejudiced in any fashion in recovering
from Wells Fargo." (R. 1763-64.) But on appeal, they appear to be attempting to
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resurrect these claims. {See, e.g., Brief of Appellants, at 3, 28-32, 38.) This should not
be countenanced. Therefore, the dismissal with prejudice of the Icon Parties' direct claim
against GZD should be affirmed.
II.

THE ICON PARTIES ARE NOT ENTITLED TO INDEMNIFICATION
UNDER THE IEA AND THE APA.
The trial court correctly concluded that the Icon Parties do not have a claim to the

escrow fund for indemnification under the IEA for any "Losses" allegedly stemming
from the Hoist Litigation. Before the Icon Parties can claim any right to the escrow funds
under the IEA, they must establish a threshold right to indemnification from GZD under
the APA. The IEA makes this perfectly clear: "The basis for claims to indemnification,
and any limitations thereon, shall be governed by the Purchase Agreement," the APA.
(R. 1007-08, 1418-19, \ 5(b)(i).) In this case, as explained below, the Icon Parties do not
have a right under the APA to indemnification from GZD for its attorney fees and costs
related to the Hoist Litigation.
A. GZD Did Not Breach Any of Its Warranties Set Forth in the APA that Would
Give Rise to an Indemnification Claim in Connection with the Hoist
Litigation.
L Section 10,2 of the APA Requires an Actual Breach of Warranty.
GZD is not required to indemnify the Icon Parties because they did not breach any
of the warranties or representations of the APA. As the Icon Parties stated in their brief,
"Section 10.2 of the APA contains Ground Zero's obligation to indemnify the Icon
Parties." (Br. of Appellants at 28.) Section 10.2 provides that GZD agreed to indemnify
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the Icon Parties only for "Losses" resulting from an indemnifiable claim, which are those
losses that the Icon Parties
may suffer, sustain or become subject to . . ., as a result of, arising out of,
relating to or in connection with:
(i)
. . .the breach of any representation or warranty made by
[GZD] in Article 3 of this Agreement or in any certificate delivered with
respect thereto by [GZD];
(ii)
The breach of any representation, warranty... covenant or
agreement made by [GZD] contained in this Agreement or any of the other
agreements contemplated hereby....
(iv) any facts, events, circumstances, conditions or status or
existing prior to the Closing . . . and relating to the Seller . . . .
(R. 980-81, 1408-09, §10.2(a)(i), (ii), & (iv).) The Icon Parties interpret this provision as
requiring that GZD indemnify them or hold them harmless "anytime someone makes a
claim or demand which refers or relates to a breach of Ground Zero's representations and
warranties in the APA." (Appellants' Br. at 31.)
However, this position is contrary to the plain language of Section 10.2. "If the
language within the four comers of the contract is unambiguous, then . . . a court
determines the parties' intentions from the plain meaning of the contractual language
. . . . " Bakowski v. Mountain States Steel, Inc., 2002 UT 62, % 16, 52 P.3d 1179. The
language of Section 10.2 is clear: GZD agreed to indemnify the Icon Parties only for
"Losses" from an actual breach of warranty under Section 10.2, not for an alleged or
threatened breach. To further illustrate that the an actual breach is required by the APA,
GZD adopts and incorporates herein Appellee Wells Fargo's argument set forth in
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Sections 1(A)(3) and (5) of Brief of Appellee Wells Fargo Bank pursuant to Rule 24(i) of
the Utah Rules of Appellate Procedure.
Under Section 10.2, GZD is not required to indemnify the Icon Parties because
there was no actual breach of warranty. The Icon Parties sought indemnification from the
escrow fond for the Hoist Litigation under the IEA by filing the August 2001 Buyer's
Certificate asserting an alleged breach of the warranty of non-infringement set forth in
Section 3.10(c)(ii) of the APA.4 (R. 1161-63, 1473-74.) Although the IEA required that
they "specif[y] in reasonable detail the nature and amount of each individual
Indemnification item," the Buyer's Certificate did not assert that GZD had breached any
other warranty of the APA, including under Section 10.2(ii) and (iv) of the APA. (R.
1008, 1418-19, If 5(b)(ii).) But in Section 3.10(c)(ii) of the APA, GZD did not warrant
that third parties would not claim infringement; instead, GZD warranted only that "no
Intellectual Property . . . infringes upon any rights owned or held by any other Person."
(R. 959-60, 1387-88, § 3.10(c)(ii).) "Intellectual Property" is defined in the APA to
include "all transferable patents," which would include the patents at issue in the Hoist
litigation. (R. 947-48, 1375-76, § 1.1.)

4

In a novel argument, the Icon Parties have contended that Wells Fargo did not rely on
the August 2001 Buyer's Certificate. Merely mentioning this concept before the trial
court is insufficient to have raised this argument and preserved it for appeal. See James
v. Preston, 746 P.2d 799, 801 (Utah Ct. App. 1987). Having failed to preserve this issue
in the trial court, the Icon Parties cannot raise this issue for the first time on appeal.
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2. Section 10.2(iv) Does Not Apply.
Pursuant to Rule 24(i) of the Utah Rules of Appellate Procedure, GZD adopts and
incorporates herein Appellee Wells Fargo's argument set forth in Section 1(C)(4) of Brief
of Appellee Wells Fargo Bank.
3. The Icon Parties Recognized in the August 2001 Buyer's Certificate that They
Could Be Indemnified Only if the Hoist Infringement Claim Was Successful.
Even the Icon Parties' own August 2001 Buyer's Certificate recognized that an
actual breach was required. In the August 2001 Buyer's Certificate, the Icon Parties
acknowledged that this warranty set forth in Section 3.10(c)(ii) of the APA would be
breached - subjecting GZD to an indemnification obligation ~ only //"the Hoist claim of
infringement is successfully prosecuted," meaning that a duty to indemnify the Icon
Parties arose only if there was actual infringement. Based on this language, the trial court
correctly stated that the "certificate stated a conditional claim based on successful
prosecution." (Tr. at 64.)
4. There Was No Breach of Any of the Warranties of the APA.
Pursuant to Rule 24(i) of the Utah Rules of Appellate Procedure, GZD adopts and
incorporates herein Appellee Wells Fargo's argument set forth in Section 1(A)(4) of Brief
of Appellee Wells Fargo Bank, which shows that "[t]he judgment obtained by the Icon
Parties in the [Hoist Litigation] established as a matter of law that Ground Zero did not
breach any warranty in relation to the Hoist Patent, conclusively establishing that there
was therefore no indemnifiable claim." (Br. of Appellee Wells Fargo § 1(A)(4).) As the
Hoist Litigation court concluded that there was no patent infringement, the Hoist claim
16

was not successful and, more importantly, there was not any breach of the warranty in
Section 3.10(c)(ii) of the APA. Further, the Icon Parties have not shown that GZD
breached any of the other warranties in Article 3 or the APA generally. Having failed to
raise (or show) any other basis to claim the escrow funds in the August 2001 Buyer's
Certificate, that certificate did not state a valid claim for indemnification under the IEA,
and the duty to indemnify the Icon Parties for any alleged losses did not arise.
B. The Cases Cited by the Icon Parties Do Not Expand GZD's Duties to
Indemnify the Icon Parties under the APA.
1. The Icon Parties' Cases Are Distinguishable Because They Apply Only to
Indemnifiable Claims, and the Present Claim Is Not Indemnifiable.
Pursuant to Rule 24(i) of the Utah Rules of Appellate Procedure, GZD adopts and
incorporates herein Appellee Wells Fargo's argument set forth in Section 1(C)(1) of Brief
of Appellee Wells Fargo Bank.
In addition, the case of Hanover Ltd. v. Cessna Aircraft Co. is distinguishable as a
case of implied indemnity. See 758 P.2d 443, 445 (Utah Ct. App. 1988). In that case, the
Utah Court of Appeals had to determine whether the Plaintiff was entitled to fees and
cost in the absence of an "express indemnity contract between" the parties. Id. at 445.
Unlike in Hanover Ltd., GZD's actual indemnification obligations are spelled out in this
case by the APA. As explained above, the APA does not require the payment of fees and
costs incurred in a lawsuit - especially one commenced by the Icon Parties as was the
Hoist Litigation - unless there was an actual breach of the APA's warranties. The Court
should not rewrite this agreement to impose on the parties a term that has been adopted in
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situations of implied indemnity where the parties did not so agree. See Bakowski, 2002
UT 62 at ^[ 16 (noting that appellate courts do not "make a better contract for the parties
than they have made for themselves" or "avoid a contracts plain language to achieve an
'equitable' result").
2. The Icon Parties' Cases Regarding the Warranties of Title Are Inapplicable.
Although GZD warranted that it "has good, valid and marketable title to the"
assets it sold to the Icon Parties, it did not breach that warranty. (R. 958, 1386, § 3.6.)
Indeed, the Icon Parties did not even allege that GZD had breached this warranty in the
August 2001 Buyer's Certificate. (R. 1161-63, 1473-74.) Presumably that was because
the Hoist Litigation did not involve a claim to the title of the technology; rather, that
lawsuit involved only a claim of patent infringement. A claim to the title of assets and
for patent infringement are qualitatively distinct: a title claim strictly involves ownership
while a patent infringement claim entails unauthorized use of an invention covered by a
valid patent claim. As such, the cases cited by the Icon Parties regarding the breadth of
warranties of title are simply inapposite. Regardless, even if the Hoist Litigation patent
infringement claim implicated GZD's warranty of title, there was no breach - and hence,
no claim subject to indemnification - as the Hoist claim of infringement failed, the Court
ruling that the assets that GZD sold to the Icon Parties did not infringe the Hoist patents.
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C. GZD Does Not Have a Contractual Duty to Defend the Icon Parties or to Pay
the Attorney Fees and Expenses of Counsel under the APA for Commencing
and Prosecuting as Plaintiff the Hoist Litigation.
The Icon Parties have read into the APA a duty to defend that is not there.
Because a "duty to defend is contractual," Utah courts look to the contract giving rise to
the alleged duty to determine whether the parties agreed to a duty to defend. Benjamin v.
Arnica Mut Ins, Co., 2006 UT 37ffif16-17, 140 P.3d 1210.
The "Defense of Claims" provision of Section 10.4 does not impose on GZD a
duty to defend or reimburse the Icon Parties for any fees and expenses of counsel as the
Icon Parties contend. The Icon Parties have fashioned a claimed duty to defend out of
carefully-selected language from Section 10.4 that they have not interpreted correctly or
presented in context. However, excerpts from Section 10.4 cannot and should not be read
in isolation and must be read in light of the APA as a whole.
A more complete review of Section 10.4 and the APA makes clear that GZD does
not have a duty to defend. Instead, after the Icon Parties have made a proper written
demand for indemnification under this Section, then under most circumstances, GZD has
the option, but not the obligation, to "assume control" of or "participate in" claims
against the Icon Parties "at its expense" that may lead to a future obligation to indemnify
if the action is adversely determined that "would entitle [the Icon Parties] to indemnity
pursuant to this Article 10 . . . . " (R. 982-83, 1410-11, § 10.4 (emphasis added).) If a
written demand has been made by the Icon Parties and ifGZD elects to assume control of
the action, then GZD must acknowledge that it is willing to be responsible for all losses
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stemming from any adverse determination. (R. 982-83, 1410-11, § 10.4(a) & (b).) GZD,
as the indemnifying party, can then control the course of the case and affect the outcome.
On the other hand, if GZD declines to participate in the action, it faces the risk that the
Icon Parties either may fail to diligently defend the litigation or may botch the defense,
subjecting GZD to liability - including reasonable litigation costs and fees.
Under limited circumstances, however, Section 10.4 takes away that right, such
as when the claim against the Icon Parties "seeks non-monetary relief or "involves a
claim to which the [Icon Parties] reasonably believe[] an adverse determination would be
detrimental to or injure [their] reputation or future business prospects." {See R. 982-83,
1410-11, § 10.4.) In these limited cases, GZD must "pay the fees and expenses of
counsel retained" by the Icon Parties. {See id.) The Icon Parties quote this language on
page 25 of their Brief as the basis for their contention that GZD has a duty to pay the fees
and expenses of their counsel in every case in which a claim is asserted that, if adversely
determined, would require indemnification by GZD. (Br. of Appellants at 25.) But this
language does not create a duty to defend or in any way enlarge GZD's indemnification
duties set forth in the APA. This portion of Section 10.4 comes into play only once a
demand has been made and GZD has acted to assume the defense does this language
even apply. {See R. 982-83, 1410-11, § 10.4.) Neither of these conditions was met.
Besides, to be read consistently with Section 10.2, Section 10.4 does not come into
play because GZD's obligation to "pay the fees and expenses of counsel" is triggered
only if GZD is required to indemnify the Icon Parties under Section 10.2. What the Icon
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Parties cannot get around is the fact that Section 10.2 of the APA - the source GDZ's
indemnification obligation - provides for indemnification only for an actual breach of
one of the APA's warranties. As discussed above, the Hoist Litigation was not an
idemnifiable claim.
D. GZD Had No Obligation to Object to the Icon Parties' Buyer's Certificate.
The Icon Parties' contention that Wells Fargo should have transferred the escrow
funds to the Icon Parties because GZD did not object to the Hoist Buyer's Certificate is
contrary to the IEA. GZD did not fail to object to the Buyer's Certificate. It was not
required to do so under the IEA. Contracts are typically "strictly construed to impose
only those burdens clearly within the terms." Trolley Square Assocs. v. Nielson, 886 P.2d
61, 68 (Utah Ct. App. 1994); see also Howe v. Prof. Manivest, Inc., 829 P.2d 160, 164
(Utah Ct. App. 1992) (stating that courts "'will not rewrite a contract..., but will
construe it according to its terms as written'" (quoting Hoth v. White, 799 P.2d 213,217
(Utah Ct. App. 1990)).
Although paragraph 5(b)(ii) required the Icon Parties to deliver a copy of their
Buyer's Certificate to both Wells Fargo and GZD, it expressly provided that GZD's
obligation to object to the Buyer's Certificate arises only from "delivery by [Wells Fargo]
to [GZD] of such Buyer's Certificate." (R. 1008, 1418-19, % 5(b)(iii); see also R. 1008,
1418-19,\ 5(b)(ii) ("the Escrow Agent shall[] promptly upon receive of such Buyer's
Certificate, deliver a copy of such Buyer's Certificate to Seller.") This precondition to
GZD's duty to object is purposeful: It triggers the ten business-day period in which GZD
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may object to the Certificate, (see R. 1008, 1418-19, If 5(b)(iii)), and it notifies GZD that
Wells Fargo has received a claim to the escrow fund. It is for these reasons that the Icon
Parties' delivery of the Buyer's Certificate to GZD does not bring about a duty to for
GZD object. (See id.) When the Icon Parties sent the August 15, 2001 letter to GZD,
they informed GZD that they "intend to file a claim with [Wells Fargo] under the IEA."
(R. 1165-66.) GZD received no other notice or indication that the Icon Parties actually
made a claim to the escrow fund.
The Icon Parties acknowledge that Wells Fargo "failed to deliver the Certificate to
Ground Zero as required by the IEA." (Br. of Appellants at 40.) As a result, GZD did
not have to object to the Buyer's Certificate and cannot be "deemed to have
acknowledged the correctness of the amount claimed" by the Icon Parties. Accordingly,
Wells Fargo was not required to have transferred the escrow fund to the Icon Parties as
they assert.
III.

THE ESCROW FUND WAS NOT AVAILABLE TO SATISFY THE
ZNETIX LAWSUIT BECAUSE THE ESCROW WAS TERMINATED
BEFORE THE ICON PARTIES SUBMITTED A BUYER'S CERTIFICATE.
Nearly a year and a half before the Icon Parties submitted the July 2003 Buyer's

Certificate relating to the Znetix Litigation, the escrow had terminated and the funds had
been disbursed to and spent by GZD. As the Icon Parties correctly note, they can make a
claim on the escrow fund by submitting a Buyer's Certificate to Wells Fargo only "at any
time on or prior to the termination o f the IEA and the escrow. (R. 1008, 1418-19,
U 5(b)(ii); Br. of Appellant at 42; see also R. 984, 1412, § 10.6.) Under paragraph 8 of
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the IEA, the IEA and the escrow were to "terminate on the date on which there [were] no
funds remaining in the Escrow Fund." (R. 1010, 1421.)
In December 2001, the escrow terminated when there were no funds remaining in
escrow because Wells Fargo had disbursed them to GZD. {See R. 1010, 1421, \ 8(a).)
Importantly, the Icon Parties do not contend that there were funds remaining in escrow in
July 2003 when it submitted the Buyer's Certificate related to the Znetix Litigation.
Indeed, the Icon Parties recognize that "when the Znetix matter arose, there was no
escrow fund against which to make a claim." (Br. of Appellants at 49.) The Icon Parties'
failure to timely deliver a Buyer's Certificate, le., before the escrow closed and the funds
disbursed, is fatal to their claim based on the Znetix Litigation.
Further, the Icon Parties' contention that Wells Fargo wrongfully disbursed the
funds in December 2001 because the August 2001 Buyer's Certificate had already been
submitted misses the mark. As discussed above, the judgment of the Hoist Litigation
court concluded that the assets sold by GZD to the Icon Parties did not infringe on any
Hoist patent. This shows that the August 2001 Buyer's Certificate relating to the Hoist
Litigation was not a legitimate claim for indemnification. Accordingly, the escrow fund
was properly disbursed to GZD in December 2001 under paragraph 5(c) of the IEA. (R.
1009, 1420.)
Therefore, the Icon Parties are not entitled to any of the escrow fund as
indemnification for attorney fees and costs incurred and a settlement payment made in
connection with the Znetix Litigation. The trial court correctly concluded that the Icon
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Parties cannot assert a claim based on the July 2003 Buyer's Certificate, which purports
to give notice that a claim was being made on the escrow fund for the Znetix Litigation,
because it was untimely.
CONCLUSION
The trial court correctly granted the Motions for Summary Judgment, thereby
dismissing the Icon Parties' claims. As discussed above, the Icon Parties did not ever
make an indemnifiable claim under the APA and the IEA. Accordingly, they have not
suffered any "Losses" as defined by the APA. Therefore, GZD respectfully requests that
the Court affirm the trial court's decision dismissing the Icon Parties' claims with
prejudice.
DATED this 11th day of July, 2008.
KIRTON & McCONKIE

Ryan B. Frazier
Attorneys for Appellee Ground Zero Design, LLC
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COVENANT NOT TO SUE
This Covenant Not To Sue ("Agreements is entered into as of the 3 rd day of December,
2004 ("Effective Date"), by and between Simonson Enteiprises, LLC, a Colorado limited liability
company, flcaLeeson-Simonson, LLC, fka Ground Zero Design, LLC f'Simonson Enterprises").
Roy Simonson, an individual, Cynthia 'Simonson, an individual, and The Simonson Family
Limited Partnership, RLLP, a Colorado registered limited liability limited partnership (Simonson
Enterprises and the above, collectively, "Simonson") and ICON Health & Fitness, Inc., a
Delaware corporation, and Free Motion Fitness, Inc., a Utah corporation, aka Freemotion Fitness,
Inc. fka Ground Zero Design Corporation (collectively, 'ICON71). Simonson and ICON maybe
referred to individually as a 'Tarty1* or collectively as the "Parties."
RECITALS
ASimonson Enterprises and ICON entered into an Asset Purchase Agreement
("Asset Purchase Agreement"), and other related documents referred to therein including an
Indemnity Escrow Agreement (,tEscrow Agreement") in December, 2000, whereby ICON agreed
to purchase certain assets from Simonson Enterprises and the Patties agreed that Simonson
Enterprises would indemnify ICON for certain claims ("Indemnifiable Claims") that may arise.
B.
ICON was a party to litigation with Hoist Fitness Systems, Inc. and Randall T.
Webber brought in the United States District Couit for the District of Utah as civil action no.
1:01CV0091 Crclatedjttjissets acquired from Simonson Enterprises through the Asset Purchase
Agreement (the "HoistlFitaess Lawsuit").
C.
ICON contends that the Hoist Fitness Lawsuit was an Indemnifiable Claim*
Simonson contends otherwise. The Hoist Fitness Lawsuit was ultimately decided by the court in
ICON'S favor after ICON incurred substantial litigation expenses.
D.
Simonson and ICON were defendants in an action brought by Michael A.
Grassniueck as case no. C03-102 lp in the United States District Court for the Western District of
Washington at Seattle (the "Washington Lawsuit"). Michael A, Gnrssmueck, the plaintiff was
appointed by the United States District Court for the Western District of Washington as receiver
(Receiver") for Health Maintenance Centexsf Inc., Znetix, Inc., Cascade Pointe of Arizona, LLC,
Cascade Pointe of Nevis, LLC, Bainbridge Maintenance Centers, PLLC, and their respective
subsidiaries, affiliates, joint vennues or other entities for which they or Kevin Lawrence,
Donovan Clifford Baird were the managing general partner or in control, including but not
limited to Cascade Pointe of Washington and Cascade Pointe of St. Kitts, in the matter of
Securities and Exchange Commission v. Health Maintenance Centers, Ina, ex al, case
number C02-0153P in the United States District Court for the Western District of Washington.
E.
ICON contends that the Washington Lawsuit was also an Indemnifiable Claim.
Simonson contends otherwise. Simonson and ICON entered into a settlement agreement with the
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Receiver on December , 2004, which settled all claims involving Simonson and ICON in the
Washington Lawsuit ("Settlement Agreements.
F.
Before entering into the Settlement Agreement, Simonson Enterprises and ICON
agreed that neither of them would bring an action against the other for reimbursement,
indemnification, or other damages related to either the Hoist Fitness Lawsuit or the Washington
Lawsuit except as provided in Section 9 of this Agreement and except to the extent that such an
action would be necessary for ICON and Simonson Enterprises to preserve thekxesjiecti^a^^
claims and defenses against Wells Fargo Bank West, N-A. ("Wells Fargo Bank,r) for its
disbursement of approximately $400,000 in escrow funds .to Simonson Enterprises related to the
Asset Purchase Agreement and Escrow Agreement (the "Escrow Disbursement").
G.
ICON filed a lawsuit in the matter ofFree Motion Fitness, Inc., et al v. Wells
Fargo Bank West, N.A., et al. Civ. No. 040907795 in the Third District Court in Salt Lake
County, Utah ("Utah Lawsuit"), seeking, in part, indemnification from Simonson Enterprises for
attorneys' fees, costs, and other losses incurred by ICON in connection with the Hoist Fitness
Lawsuit, the Washington Lawsuit and the Escrow Disbursement The Parties agree that ICON
will not collect or enforce any judgment that it obtains in the Utah Lawsuit against Simonson in
connection with the Hoist Fitness Lawsuit, the Washington Lawsuit and the Escrow
Disbursement
NOW, THEREFORE, in consideration of the abovp premises, the mutual promises and
covenants set forth herein and other good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the Parties agree to the following:
1.
Payment of Release Amount The Parties acknowledge that ICONhas paid the
sum of $100,000 ("Release Amount") to Simonson's counsel in tie-Washington Lawsuit, which
sum was included in the settlement payment made to the Receiver by Simonson in accordance
with the Settlement Agreement in the Washington Lawsuit
2.
Limitation of Claims in Utah Lawsuit The Parties agree that ICON'S claims
against Simonson Enterprises in the Utah Lawsuit shall be'limited to recovery from Wells Fargo
Bank of the funds that were held in escrow by Wells Fargo Bank pursuant to the Escrow
Agreement, related damages, and costs of litigation, including reasonable attorneys7 fees.
Simonson Enterprises understands that Wells Fargo Bank is claiming reimbursement or
indemnification from Simonson Enterprises in the UtahLaiwsuit for such damages and that such
claims may arise, in whole or in part,fromICON'S asserted claims against Simonson Enterprises '
for such damages. Similarly, ICON understands that Simonson Enterprises is claiming damages
in the Utah Lawsuit against Wells Fargo Bank and ICON for alleged breaches of the Assert
Purchase Agreement and/or Escrow Agreement. Both ICON and Simonson Enterprises
acknowledge that any such action for reimbursement, indemnification, declaratory relief or
breach by either of them against the other, will not be construed as a breach of this Agreement by
ICON, or Simonson Enterprises, nor shall tin's Agreement be construed to imply a duty on the part
of either of them to indemnify or hold the other harmlessfromany claims by Wells Fargo Bank
2
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against the other for reimbursement or indemnification in the Utah Lawsuit Rather, as against
each other, ICON and Simonson Enterprises will be solely responsible for the attorneys' fees and
costs incurred by each of them, respectively, relating to the Utah Lawsuit and any resulting
judgment, settlement or other resolution*
3.
TCQN's Covenants Not to Sue. Except as provided in Section 9 below of this
Agreement, ICON, on behalf of its members, partners, employees, attorneys, agents, successors,
assigns, affiliates, and subsidiaries, hereby agrees and covenants not to bring any actions (at law
or equity) or commence any other proceedings after the Effective Date of this Agreement against
Simonson, its officers, directors, employees, attorneys, agents, successors, assigns, affiliates, and
subsidiaries, that arise out of the Asset Purchase Agreement or Escrow Agreement as it pertains
to the claims asserted (or that could have been asserted) in the Hoist Fitness Lawsuit and the
Washington Lawsuit. However, nothing in this Section 3 will prohibit ICON from amending its
complaint in the Utah Lawsuit to add or m'odify claims against Simonson Enterprises, solely for
the purpose of perfecting its claims against Wells Fargo Bank. ICON expressly reserves all
rights and causes of action that may have arisen or that may arise against Wells Fargo Bank, its
agents, successors and assigns, and/or Simonson Enterprises under the Asset Purchase
Agreement and Escrow Agreement
4.
Simonson Enterprise's Covenants Not to Sue. Simonson Enterprises, on behalf
of its members, managers, employees, attorneys, agents, successors, assigns, affiliates, and
subsidiaries hereby covenants not to bring any actions (at law or equity) or commence any other
proceedings after the Effective Date of this Agreement against ICON, its officers, directors,
employees, attorneys, agents, successors, assigns, affiliates, and subsidiaries that arise out of the
Asset Purchase Agreement as it pertains to the claims asserted (or which could have bebn
asserted) in the Hoist Fitness Lawsuit and the Washington-Lawsuit However, nothing in this
Section 4 will prohibit Simonson from amending its counterclaim and crossclaim to add or
modify claims against ICON in the Utah Lawsuit, solely for the purpose of perfecting its claims
against Wells Fargo Bank, Simonson Enterprises expressly reserves all rights and causes of
action that may have arisen or that arise against Wells Fargo Bank, its agents, successors and
assigns, and/or Simonson Enterprises under the Asset Purchase Agreement or Escrow
Agreement
5.
ICON'S Claims in Utah Lawsuit ICON reserves its right to seek and obtain a
judgment or other remedy against Weils Fargo Bank in the Utah Lawsuit or any other proceeding
regarding the Escrow Disbursement and otherwise. The Parties agree and acknowledge that it
may be necesaajy for ICON to pursue its claims against Simonson Enterprises in the Utah
Lawsuit so as not to compromise ICON'S claims against Wells Fargo Bank. The Parties agree
and acknowledge that ICON will have sole discretion whether to maintain, amend, or dismiss
ICON'S claims against Simonson Enterprises in the Utah Lawsuit solely to perfect its claims
against Wells Fargo Bank,
6.
Simonson Enterprises' Claims in Utah Lawsuit Simonson reserves its right to
raise any available defenses against the claims of ICON and Wells Fargo Bank in the Utah
3
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Lawsuit or any other proceeding regarding the Escrow Disbursement The Parties agree and
acknowledge that it may be necessary for Simonson to pursue its claims against ICON in the
Utah Lawsuit so as not to compromise ICON'S claims against Wells Fargo Bank. The Parties
agree and acknowledge that Simonson Enterprises will have sole discretion whether to maintain,
amend, or dismiss Simonson's claims against ICON in the Utah Lawsuit solely to perfect its
claims against Wells Fargo Bank.
7,
ICON'S Covenant Not to Collect on a Judgment If ICON obtains a judgment
against Simonson Enterprises in connection with ICON'S claims in the Utah Lawsuit, ICON
covenants not to collect, or otherwise seek to execute, on any such judgment, ICON iiirther
covenants that if it obtains a judgment against Simonson Enterprises in the Utah Lawsuit, it will
file a satisfaction of such judgment with the court at a time when it is reasonably determined by
ICON, in its sole discretion, that filing such satisfaction will not compromise ICON'S claims
against Wells Fargo.
8,
Simonson Enterprise's Covenant Not to Collect on a Judgment If Simonson
Enterprises obtains a judgement against ICON in connection with Simonson Enterprises' claims
in the Utah Lawsuit, Simonson Enterprises covenants not to collect, or otherwise seek to execute,
on any such judgment Simonson Enterprises iurfher covenants that if it obtains a judgment
against ICON in the Utah Lawsuit, it will file a satisfaction of such judgment with the court at a
rime when it is reasonably determined by Simonson Enterprises, in lis sole discretion, that filing
such satisfaction will not compromise any claims Simonson Enterprises may have against Wells
Fargo.
9.
Indemnification. Simonson shall indemnify, defend, and hold harmless ICON,
and its officers, directors, employees/attorneys, agents, successors, assigns, affiliates, and
subsidiaries against all reasonable costs, fees, and expenses, (including reasonable attorneys'
fees) incurred through future claims, if any, made by Jeff Leeson, an individual, against ICON
arising out of the Receiver's filing of claims in the Washington Lawsuit.
10.
No Release of Claims against Wells Fargo Bank. Notwithstanding anything in
this agreement to contrary, nothing in this Agreementis intended to release any of the claims that
any of the Parties may have against Wells Fargo Bank, including any claim ICON or Simonson
Enterprises may have claimed or which may yet be claimed against Wells Fargo B ank in die Utah
Lawsuit as a result of their involvement in the Asset Purchase Agreement and the Escrow
Agreement
11.
Disputes. Fames agree that the any dispute concerning this Agreement shall be
decided in a court of competent jurisdiction in the State of Utah. Parties agree that the laws of
the State of Utah, regardless of applicable choice of law provisions, shall govern such dispute. In
the event of any default or breach of this Agreement, or any action brought to interpret or enforce
the terms of this Agreement, the prevailing Party shall be entitled to recover its reasonable costs,
fees, and expenses (including attorneys1 fees) incurred in enforcing its rights under this
Agreement.
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] 2.
Integration. This Agreement (after full execution by all parties) memorialises and
constitutes the entire agreement and understanding between the Parties, and supersedes all prior
or contemporaneous negotiations, proposed agreements and agreements. Each of the Parties to
this Agreement acknowledges that the other Party and any agent or attorney of the other Party,
has not made any promise, representation, inducement or warranty whatsoever, express or
implied, which is not expressly contained in this Agreement; and each Party further
acknowledges that such Party has not executed this Agreement in reliance upon any collateral
promise, representation, inducement or warranty or any reliance upon any belief as to any fact,
representation, warranty, agreement or understanding not expressly set forth in this Agreement
13.
Wan-anty of Authority. Each individual signing this Agreement warrants and
represents that he or she has the full authority to execute this Agreement on behalf of the Party on
whose behalf he or she has executed this Agreement and that he or she is acting within the
expressed scope of such authority.
14,
No Admission of Fault The Parties enter into this Agreement, and entered into
the negotiations that led to this Agreement solely for the purpose of compromising and settling
disputed matter among the Parties, This Agreement and the negotiations that led to this
Agreement, do not constitute, nor shall they be deemed or construed in any way as, an admission
of hability or fault or an admission of the tmth or Validity of the allegations made by or about any
Party in the Hoist Fitness Lawsuit, the Washington Lawsuit or the Utah Lawsuit
15.
Headings and Captions. The words contained in any headings or caption in this
Agreement, including the name of the: document itself of any of its paragraphs or sections^ are not
intended to limit or expand the scope of the Parties* intentions and understanding.
16.
Facsimile Signatures. This Agreement may be executed via facsimile and a
facsimile signature shall be deemed an original and constitute a binding and valid agreement
upon the execution of all Parties hereto.
17.
Jftodificafion, "tfiis Agreement may be modified or amended only by a writing
signed by the Pariy(ies) against whom the amendment is or may be asserted, and such
amendment shall specifically state that it is an amendment to this Agreement In the event that
such a writtexi amendment is entered into, such written amendment shall modify only the
provisions of the Agreement specifically modified by the amendment and shall be deemed to
incorporate by reference, unchanged, all remaining provisions of the Agreement
18.
Confidential Agreement The Parties shall keep the terms, conditions, and
amounts in tin's Agreement completely confidential except as required by law, rule of court, or
court order.
19.
Successors, Assigns and Third-Party Beneficiaries. The provisions of this
Agreement shall be deemed to obligate, extend to, and inure to the benefit of the successors,
assigns, transferees and grantees of each of the Parties to this Agreement
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In witness whereof, lie Parties have executed this Agreement on the Effective
indicated above.
[Remainder Of Page Intentionally Left Blank; Signature Page To Follow]
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SIMONSON

By:

By.

By:

F-«**1—&*—-—,

_,

Sbnonsoli Enterprises, IAX.
Its:_
By:
RLLLP

ICON:
By:

icWHealth. & Fitaeis, IncT
Its:

By:

F ^ C Motion FitnessTtocT
Its:
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SIMONSON
By:.
Roy Simonson
By:_
Cynthia Simonson
By:.
Simonson Enterprises, LLC
Its:
By:.
Simonson Family Limited Partnership, RLLLP
Its:

ICON:
By:_
ICON Health & Fimess, Inc.
Its: ^Z:
<

Free Motion Fitness, Ina
Its: <^£*r -

\f**r\tL%

r-^*T»
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APPROVED AS TO FORM AND CONTENT:
KIRTON & McCEfNKIE, PC

By:

R. Willis Orton, Esq.
Attorney for Simonson

ICON HEALTH & FITNESS, INC.

BradBearnson, Esq.
Attorney for Icon
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FREE MOTION FITNESS, INC., a Utah
corporation, and ICON HEALTH &
FITNESS, a Utah corporation,

7

Plaintiffs,

8

vs.

9

WELLS FARGO BANK WEST, N.A., and
GROUND ZERO DESIGN, LLC, a
Colorado limited liability company,

10
11

Civil No.
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Defendants.
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ROY SIMONSON

16

COLORADO SPRINGS, COLORADO
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MAY 16, 2005
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1
2

A.

Up at the top, (inaudible) Hauser & Bailey is

the name of the firm.

3

Q.

All right.

And I'm going to ask you the sane

4

question on Exhibit 17, that you're now looking at, and ask

5

you if you can identify that.

6
7

A.
Agreement.

8
9

Yes, I believe it is the Covenant Not To Sue

Q.

Is that your signature on page 7 of that

agreement?

10

A.

I see my signature; I'm not sure if it's page

12

Q.

It's the Bates stamp #Icon 516.

13

A.

Yes.

14

Q.

I see three "Roy Simonson" signatures.

11

15

7.

Are

those all your signatures?

16

A.

Yes, they are.

17

Q.

Okay.

Mr. Simonson, I need to have you look

18

at Exhibit #14, please.

19

agreement.

Paragraph section 2.6 is entitled "Contingent

20

Earn-out."

Can you just give me a general idea about what

21

the concept of "contingent earn-out" was in connection with

22

this Asset Purchase Agreement.

23

A.

If you'll turn to page 8 of that

I believe we had set up a provision where if

24

certain sales volumes were reached -- amongst other

25

things —

there could be some additional moneys coming our
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